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t Gtudy of the respective rights under international 
lav; of visiting and territorial States to exercise their 
exclu*‘lv 0 nd concurrent jurisdiction over crimes committed 
on hoard visiting warships or committed by a \'isitlng war- 
ship's officers or crew while ashore. Particular emphasis 
is given to determine which State has the primary right to 
exercise its concurrent Jurisdiction over 2S hypothetical 
criminal cases which may arise while a warship is x r l siting 
within the territorial waters of a Stat~ with which its 
flog-Ctate hoc no status of forces-typ? agreement . 
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CHAPTER I 



INTRODUCTION 

A serious crime committed on board a warship visiting 
In foreign waters or by one of lt3 crew while ashore on duty 
or leave often results In an unhappy International Incident 
for the visiting naval commander, perplexing legal questions 
for his non-lawyer "legal officer," unwelcome diplomatic 
busln os for tho f lag-state* s consul, and political embar- 
rassment for the territorial State *s officials who consented 
to the warshlp*s visit. Complicating their problems Is the 
fact that such an Incident often provides copy for front 
page news stories In the national press, general conversa- 
tion for the local public, and powerful ammunition for 
those who desire such visits to end. 

The existence of a status of forces agreement, such 
as that vhloh has long existed between the United States 
and the Republic of the Philippines,^" does not necessarily 
resolve their problems. Recently, for example, the entire 
first two pages of the Philippine Free Press, a national 
newspaper founded in 1908, were devoted to such an 

^•Agreement With the Republic of the Philippines 
Concerning Military Bases, March 14, 1947, 61 Stat. (4) 

4019, T.I.A.S. * o* 1775* 
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Incident, lnoludlng n full page article headlined 
"KILLINGS A? U.S. MILITARY BAS S h2 and a largo picture of 
visiting American warships captioned "U.S. WARSHIPS AT 
SUBIC BAY — iixtra territorial rights" and of the American 
ambassador captioned "AMBASSADOR BLAIR — Could bo over- 
ruled. "3 On the other hand, where there Is no such 
agreement setting forth the Jurisdiction of the visiting 
and territorial State3 over such a crime, the incident is 
potentially even more explosive for all concerned because 
of the lack of clearly defined Jurisdictional rules under 
International law. As to shipboard crimes, for example, 
Kr. Justice Stones' observation concerning the Jurisdic- 
tional rules governing visiting merchant ships 1c even 
more true with regard to visiting warships : 

There Is not entire agreement among nations 
or the writers on international l&w os to which 
sovereignty should yield to tho other when the 
Jurisdiction is asserted by both. 

And concerning the Jurisdictional rules governing visiting 

naval forces ashore, Hr. Colombos states, with typical 

2 ^*ooa* UUlnK^fa,,Vt3t, l szJSiiS. 

fflliatoffi, . 2^nt,gu j?jgg j&qL SEE PxVmK., MUImE 
asm rto 

$U m , Jte, . P t? wnlsz*. 

Philippine Free Press, Dec. 26, 1964, p. 2. 

Philippine Froo Press, Dec, 26, 1964, p. 2. 

^United States v. Flores, 289 U.S. 137, 153 (1933). 
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English restraint, "The position of officers end ere*, 
when ashore Is not quite free from doubt."-’ 

Those charged with negotiating a tln^ly, le~al, 
equitable, and practical eolation following such an inci- 
dent usually come to the bargaining table fully "equipped” 
with Inadequate time, conflicting legal authorities, 
unresolved questions of fact, pressures froa their superiors 
to come up with a "goed solution ns soon as possible,” and 
a not um’easonable four that, upon review, their appraisal 
of the problem and their ultimate solution will be found 
wanting by those who with the benefit of rectrospect have 
a fuller knowledge of the facts end a clearer understanding 
of the law involved. 

A case in point. In 1911, a United States Kavy 
sailor while ashore in Japan, nurdored a fellow sailor. 

There then being no status of forces agreement as there 

/ : 

fortunately is today, the local authorities Jailed the 
culprit and prepared to prosecute hlta before a Japanese 
crlnlnal court. American Ambassador 0 # Brien, probably 
’without the benefit of a lawyer or anyone elce on his 

5C0L0.1*0S, IMOTJiATIOUAL LAW OP THE SEA § 289* 

at 251 (5th ed. 1962) ^hereafter cited as CQhQlinos/. 

^Administrative Agreement with Japan, Jan. 19, 

I960, 11 U.S.T. & 0.1. A. 1652, T.I.A.S. Ho. **510. 
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staff who h*d o good underat tiding of the rules of Jurin- 
diction proGcribod by International law, apparently had 
called to his attention two 1910 cases which too* place In 
Gravesend, n gland, and Cherbourg, France, wherein th<* 
local authorities had turned over two errant sailors to 
the United tates ,r avy for disciplinary action. The 
Ambuss. For, therefore, Informally requested the Japanese 
Foreign Office to allow the United States to talce Juris- 
diction ov* r the oasc but his request wa s denied. >e 
then cabled to the State Department for Instructions, 
cent lor In • the Gravesend and Cherbourg casco, . r. Kackworth, 
fomcr Legal Adviser for the State Department, records 
that Secretary of State Vxior. cabled the Ambassador that 
tho United states had obtained custody of the Gravesend 
and Cherbourg offenders only "by courtesy of France and 
Great Britain"* 7 and that 

Unices the practice of other nations la 
contrary, you should concede Jurisdiction to 
Japan, at. the some time indicating that this 
Government would prefer by courtesy to try the 
priconor. 

Hacfcworth does not record vrhat Ambassador 0*Dricn was 
able to determine regarding "the practice of other nations" 

?XI iIACaV/GHTH, WT'tWA^IJjftAL LAW 422 (Department 
of Ltatc Aib. "o. 1521, 1941) /hereafter cited os 
HACKUQhTd/* 



°Ibid. 
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tut do record that the sailor "was later tri- * and con- 
victed by the Japanese court, "9 a result whl«h — in 
view of the facto stated — does not etppe. r correct under 
the applicable rule of jurisdiction prescribed by int r~ 
national 1- .. 

• 'Ting in nlnd the posoiblo in t e raa t i onal conflicts 
of jurist* ic tier, which nay confront e viol ting naval coanan- 
dcr and hio 1 j&l officer in the absence of cn applicable 
statue of fcrocs-type agreement, the purpose of thin study 
lo to drvelop, dofine, and illustrate the cuxTont rules of 
jurlcdlctloi proscribed by international law for the 
disposition of crines coraxittcd on board visiting var chips 
and by visiting naval forces ashore* 

9 ThLd. 



7 DA.: VITALS OF CRIMINAL JtiniSDICTIO: 



a . -,jfcjbLdaa ^ .a '-iziL-k 



ach wtiite in the International community generally 
cGtabll-Ls.0 a number of different courts "to bundle r* part 
of • . * £tu7 Judicial buolnes • At least ono of these 
courts is invested with the power to try accused perconG 
and charges of criao. Usually, however, the .State’s 
or in in. .1 "Judicial business'* is divided up among several 
types of courts (e*g., civil and military courts)* -her 
one of t hv*e courts has been legally invested with the 
power to try both the accused person and the charge of 
criao before it, such court is said to have " jurisdiction* 



V j wLP, Tfr;RiTo::iAL watsrs and hasitiin: junr^- 
DICTION 135 (1927). 

2 

» 'i . , H Th« Jurisdiction of a court-* n: rtial — 
its power to try and determine a case — - and hence the 
validity of each of its Judgments, Is conditioned upon 
these lnglaacnanfrlo requisites t That the court was 
appointed by an official empowered to appoint it; that 
the membership of the court was in accordance with the 
law with respect to number and competency to cit on the 
court; and that tho 

Kgpu&l for courts**. .art ial , United states, 1951* para* 1 
hereafter cl tod as r.CM, 195V» (*2aph»sls added*) 








* 












* 













V 















■ • 

















7 



In re Gilbert 3 Illustrates attempted criminal prose- 
cutionr b^for^ tvo inillian courts in which eacn court 
ruled It lacked the rcqulrod Jurisdiction. In iykb 
Gilbert, a United states marine, while on guard duty at 
the entrance to Admiral Ingrain Camp in ivaclfe, shot and 
killed a *r •."'ilian national who vmc att^ptlnp- to enter 
the carp to obtain payment of a bill owed him by another 
marine, ;he canp was a part of the American military 
based temporarily established in northern Brasil during 
World 'v II. Unfortunately no status of forces agree- 
ment her v-r been entered into between Brasil and the 
United Gt tea. lbs local police authorities first sought 
to prosecute Gilbert before the Third Criminal District 
Court of naoife, a civil coxirt, but the court "declared 
itself to be without Jurisdiction owing to the military 
nature of t-ho crime. Gilbert was then brought before 
the ilitary Judge of the Seventh .military i.e^ior. but 
the Judge 

d-'Clined Jurisdiction on the ctoviti6. that under 
Brasilian law both offender and victim were civil- 
ians and that the crime occurred without the canp 
although "within the sphere of supervision end 
guardianship of the marine Gilbert".* 

3 M sm Federal Court, Fov. 22, I'jkk, DI/CIO 
Di JUC2J0A /ur. 21, 1965 , e Juris prud on c in 2969 U'o. 

190), £19^6/ Ann. Dig. 86 (No. 37) (Bras.). 

Ann. Dig. at 36. ^ ibld . 
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Ir vi°” of thi ' *■ o'* Jrrl" MrMoti, 

the alllt'*""- coort submitted the question of it'* juris- 
d.lct? o" to the ^ra-il'an Supreme Fedor 0 ! r cy'.v* for 
decision. Gp'sirin'- for o urrnicouc court 3 f r» Justice 
Faloo.o ■rile* 1 * 

/z7t iv n y duty to judge correct the pre°ont 
refusal of the Brazilian authorities to a^mowlcdge 
jurl • 1 1 ct lor end to declare competent the military 
court* of the Uni ted S tates to try end judge the 
Pxi'-'V* c° ' r-°ilor /sic / in question.' 

!‘r. Justice elcro reasoned that under international law 
Brazil o r :tnte had no right to exorcise its terri- 
torial inri diction over Gilbert's crime and. that under 
. donee tic lr>x the Brazil inn military courts had no 
jurisdiction over Gilbert's person. As to this latter 
reason h' stated : 

The -ilitary Penal Code « « . provides in article 9* 

” Pore! rpi military persons, when serving 
in connicsion with the Brazilian armed forces, 
arc subject to Brazilian military poral law, 
except where provisions exist to the contrary 
in conventions arid treaties,” 



( Able . 

?Jl-A.ao DA JUSTIGA, Aug* 21, 19^5, 6 Jurispru- 
dence at . as translated in Kln~, I nrthcr 

4 >smlpJ 3 uen,t,s_ con o omlng .JurlodlcfclQn Gvr-r irlrndip 
Fo^lrh , rsed. force s . 40 A:-. . J. TwFl L. 257, 263 
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*e f a- v . r:~4ir ,’cr.t th-t til* court h r .v j ari.V. Lotion 
under l.?u tlonal la,* over Gilbert * < 11 g n? ct’i* and. 
the ri r in t* rmtiohr.l 1 .. to ’xeroice the t jurls- 

clctio . . r r tn* civil court to 1 " eir either this 
juried!'. tie. d-r lt-'rn'tlon 1 or thlc ri-ht und?r 
intern* r.\ i.->* the court nould Irclr jurisdiction over 
Gllbrit’ c . or M it 1 cl :r . . . t.'v't the soi er i,m 

cannot co ( : i 1 1 juri . ? lotion on hie courts . . . 

when h- 1 • no * i, ch j iri dictlo ,, ccor /! l" to the. 
principl of intrrnntior: 1 Iru, "9 hll ' r* sever*~ien 
M ha. ouch po r so far as his owr territory i~ concerned 
. . . eh *xt rsior, *111 rot be roco by oth*r 
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b. 

1, Juyi ‘■v 1 1 r )'T'-' y ' '><-<■"’ G^r f< r < -ll7 « ^ 't^t* hen l-trls— 
dietin'" ■F'lf'r tntf»yn*'tlo , r^l Xmr ov^r •* ort , “>'» vh^n It, is 
coupe t**nt 'H f, "r In tern a tier el law to oron^cut"* wmi*h 
for rn ~ct or ori*'« , lori node nri offense V' Its wurlcl'vO. 



lr.w . 11 



Th^ro ore two views, however, on to ho-- s ttote 



boccr:*' o so cc-ortont. Ono view In th*t, slrcc n r •■t'»te 
h«~ only thrt co^e^tenc? 1 with which It in v^nto^ hr lo^cr- 
national such coroetenoe -runt hive hero eccorded 

It by l^t^rof’tionol l#w« As Judge Jencur wrot» in the 
Introduction to his Territorial Rotors grd. Torltlog 
jttgl.gtf i . 0 t len t 



hc.u speaking of the rlghtfulness of court 
proceeding# • • . consideration will toe giver to 
th" rroblew whether lrterr.etlon.nl l ow ner?lts a 

gfcjLg^JrrM • • • 

The second view Is that "It follows frost the very nature of 
sovereignty that a itate nust to© considered competent unless 
it can be shown that It is e'xpressly restricted by a rule 



11 

Harvard nesearch in International law. Juris- 
di et lfiBL..-l.p. . • saiyrct. to Grlae . arts. Kb). 1(£), 29 
Art. J. iTITl L. Wi 5 ^. 4 35, 439 U935 ) ./hereof ter 

cited -3 Sj&zm / « 

1 2 ^l£ll£tloi; *rt. 1 (b), 

OOluZ^Silt^ f ^0 • 
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13 J.^J UP, T ‘L..IT0dIrtL .♦AT’HJS AKD 
kxxlll ( 1927 ). 
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of interactional law." 1 ^ These were th* contendin'- views, 
for example, in the Case of S.3. "Lotus." 1 5 There the 
Permanent Court of International Justice noted: 

The French Government contends that the Turkish 
courts, in order to have Jurisdiction, should be 
able to point to some title to Jurisdiction recog- 
nized by international law in favor of Turkey, On 
the other h nd , the Turkish Government takes the 
view that Article 15 allows Turkey Jurisdiction 
wherever such Jurisdiction does not come into , 
conflict with a principle of international law. 10 

It would appear from the following that the court adopted 

the Turkish view in this case* 

In these circumstances, all that can be required 
of a ,>t.ete Is that it should not overstep the limits 
which international law places upon its Jurisdiction; 
within these limits, its title to exercise Jttrisdic- 
tlors recta in its sovereignty. 1 ? 



connent 



14 ja^P.aifi.UPXL J&ttl XS SSg.g.t-t P-ffJCLhg. i 

it, 468. 



art. 1(b), 



^P.C.I.J., eer.A, No. 10 (1927) hereafter cited 
as The Lotus/* 



"The two points 



the 3.G. Lotus say be regarded 



16 I&» »t 18. 

^P.C.I. J. , ser. A, To. 10, at 19* 
of view presented in • • 

as essentially nothing more then two avenue e of approach 
to a single principle, significant only as the choice 
between then may determine which contestant- should take the 
Initiative In proving the law in the case before the court. 
One avenue of approach emphasizes the idea of capacity to 
act in the exercise of competence, the other the idea of 
limitations upon capacity." Jurisdiction 1th ■ esoect. .to 
^rlme . art. 1(b), comment, 463. 






^ . 

tM«9« MlHfii fa-lim "T» *• • •< I 






*1 fej*<ai . #Ti4. of t«M« tl > nM 

at a [ • f * atr M I# f>- 4 

. 

a»l - * •! ♦*? «- < —a att> c*| t.' i , * ^4.1 













t i «Utit< j 

itM* ^ 




toHvla #t<4l ImU fi ’Aiifl t If #fl 1" f 



I MO* UM al nit ♦! f-iPC •»« 



Aartiirfon «f m fa*i XX* » i U »* wwU » 

*Jf ft* i ♦ - |4 *u>? |l i|u 






_JUL 









. 



I 

* . . 




12 



If, however, an act of omission Is not uadc an offense 
by a State’s own penal laws, it will nr>yy»r be competent 
under international law to prosecute or punish for that act 
or omission. Such a situation must be carefully distin- 
guished from that present in In re '■ 'Albert . 'Hicre, while 
unlawful homicide ras made an offense by Lrasili?r law, 
the Brasilian Supreme Federal Court ruled that “there is 
no way in which he ^Gilbert/ can bo node subject to Brazil- 
ian military penal law. " 

2 • ouri r ediot1.on Over Crimes Committed Wjtnin a »t' , te*s 
Territory . Fsch State “under the principles of Inter- 
national law ... hftf? Jurisdiction of the offersser co-mlt- 
ted within its owr. territory . * . . ^ V/Tn -’ll systems 
of law the principle of the territorial character of 
crininrl law is fundamental . • • . This principle, 
the so-called "territorial principle," in based upon 
the universal recognition “that Staten are ccr-o^tert , in 

13 Klnsella v. Kruorer, 151 U.S. 4?0, kvo 

ftgfiWi » art. 3, ‘09. 

^'xho lotus, oer* *, ho, 10, at 20 il92?). 

2Q Unit«d States v. tloreo, 2o9 U.o. 13?, 155 U933>. 



T9 f M Mfl f fp 






* • • • • .... 

. ’ • 

•Hi-*" *>' r r+idm •* nmo «uu« an til 

. •*- . <«M 




i - J!K 

.... ' 
•• C iium 

.... • . • 

. 




. . 



*■» 



1 

1. 4 % 



t: 'r 

: ' . ■■ : . 



» 'X* 1 * ’ * * 4 * . 

-'r 'j i* *■'>" " ~r?\’l i - v .a 

* • v . *■ •. rite Tii- 1 • • 1 r Ii * th* 

-t, i\ : r t f? j'.liM- 



#- r i. 



Ol, 



* - v 



r r i . r* r/*, i r< • 






•> - 



..it" : 4 - tir- - -cr o: *v foric!! 

4 V Vi * ' ^ 1 *' ♦ r>2? 

r thi! nil* of ir.terr.r tlor.ol 3 : * ° 't-t* *■* ? 
*"zt *}''**?.* '■ o — r rll crirc.7 cp^cmv*/*’ 3 rr*3 ccnrrirT ^ t*c? 



- • •• * * 



err CM 

co"’"'"" • tHJ o*j t '"ut ec>'r’' vr ^ tc £ t * it In it' trivitery 



1 CCV 


7 f nc-« 


0 - •* A 


*/r» *>*• 


;!• ir. 


if 



24 



\ Mrs, ?. ilettor itl. -~eo-ct to ,.ri crt. 3» 
eoment, • • . 

'• i. •*.>, ro:i icy .id- :jdictiov * T*r : liiio* 
or uni. „ u 30 (135?), 

*7 *i 

'his \a *tii® so-called subjective territorial 
principle. jJv TA.odl ftfc. lon. -ith J -onpoct to .. Cri!.*. art. , 
co-rcrer.t, 4 » . i r , i ' r t , , in ?><\ p .rnysor , Lt&zTi . a :erfced 

’jui'l.-tiovi' r. over ?n explosive Inrtrusjcntalitiec hovin^ 
beer pi' ■ ' or bori"* in • thriller vefccrt.*’ J;;_. »t 4-7, 



i f »*'fche so-called objective territorial 

prlncipl «' ZX.PZS.%. art, j, 

eonx-ent. 7, . *r ». tti.rj in potior out-lde of it. t< 

of « fci-OR ^hich produces an r. direct con e.equcr.ce ->r- 
injurieu \ffect therein, justifies th« territorial iov-r*- 
oign ir. pro. .Rcutinp the ctor i.he» h rate re it- - do ir. * 
Ijarw:, I r Ji'Y.TIOVAL L/' § 233, at 7?J (26 efi. 19*5) 
/Jjierceftr»r cited an . YD^/, , Ford v. United t ter , 

273 «.r>. 53 , 624 (1227T. 
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tio.., "t- • • . r-i^..iy o'* n t* ext< y:< . it It. id 

territory ’m !t r i t. mil . t- rn, to . *■ -li of • /dZ *c*nt 
to It ' , '.c.'’!' 1 ' £ * th. tc rrt tort- 1 - .' Jr ’to 

the - 1 * r o’, r the territorial • • II es» to its 
'••J >v. - * it - \1. V?7 ^ t • m t i o' v I r»r .otic In r. t 

-if r- • ’ '-rv-1 the vli.jltutlon of th • t* rrltor* .1 -..n* 2 ? 

H . " * ! t >9, i rent hrit°in, 'w., "Tie >th*rl*'iyl8, 

L..l**nri' , "t* c 7 1 ' hie nrabnr of th vorll’u ot! r -nrl~ 



tiac oo * r .vr, lcn£ nccopted t ho historic 3~-’iZ rule 
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c c; 

• • • v* :tion on Hie Territorial ',on n.n& Hie 

Contlj-’oaa ..one, Genovn, 1958# art. 1, pom. 1. 



Ac 



M- «rt. 2 , 



^ International Lrx Corse *11, Report . U«K* G; % 

A 33* O'*. ."C, 11th >003* Gupp. Ko. ~)Tv315? ) (1956 ) , 

51 ax. J. I, f*L L. 154, 161 (1957). 

2 ’ IC.TGF , IP? UTATIQ'IAL W»» 4B1 (?-d etf. 1962.) 
^hereafter cited ns ni3o0£/, COLO*tBOS >1 110, nt 3>90. 

The British representative nt the Leo.oue of Tot* or s Con- 
fer’ nen for the Codification of International Ley ir 
1930 staid "that the 3- , ailo rule vrna favored b-caufco It 
*io a rail of internet lore 1 ley olmndy erltfclns, adopted 
by siaritlro nations irhlch possess nearly BO per c^ot of 
the effeet^v to-na. ■; of the world •** •!- 0? ■ t 490. 
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i "CtU tI Jit b-j listed S3 claiming cither 



50 kilo: t rc or 200 milee.” tiSLQp at 489* 

,lJ Ir t c mat l onr.l Lc*.r Joain’ii* • ccort . U.I . C< Juv' « /JJ. 
OFF. llth dec 1. Anp, o* 7 ( /3157m 1?5- ) , 51 • i« J. 

rvT*: . 161 ( 1957 ;. 

U *v v •», - 

njfcr* , . '4 J. Ti^L L. %b (1930 U 

.Ja.t,.,. rr, l/isg 52 a m . j. iv?*l l. 607 (1950 , 

Jessup, 

5? dGhJfc. ju. » :v, 234 (19597, ooronccr*, the -r-- T of >?ft . 
T ; cl j J. ; o. 520 (1958). 

• ,v, » 2fcc_ .)fco"f! Cr n eya . C on ferine- cr? th^ Lew of 
• ;(v • m i h.t for . or the e > • . J. 



L-' t*h L. 751 (l7o)Ji Jeeruo, . h 0 Jg.y. of J • >cr . Around . ha. 
55 /. I h'L L. 104 (196I). 
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of such a treaty It takes the position that the 3 “ 3 ille 

*5 it 

limit Is rll It must recognize under International law.'' 

3* Jurisdiction Over grimes Committed Outside a ^tote^ 

lsr.vJJ?9rx.s>ri.. - Slssr 

A ^tate under International law M has Jurisdiction with 
respect to any crime committed In whole or In part upon a 
public or private ship ... whloh has Its national 
character. This competence applies whether the ship 

is on the high seas or In foreign waters. Thus In United 
Jtntes v. ’evens . ^ a case Involving the murder of a ’’avy 
cook’s mate committed on board The Independence . Kr^ Chief 
Justice fiOrshcll stated that the proposition that the 
"government ... has power to punish an offence committed 
by a marine on board n ship of ^r, tifcgxs.Y£r.. 
lie . Is a proposition never to be questioned In this 
court •*’37 

Where there is some disagreement as to the theoreti- 
cal basi 3 of this competence, "the Jurisdiction of the 

34 De an, Ifte_asP 9 n.lL 

g£Jft.e J?.e? The. Fight for Freedom of the Jess. 54 AK. J. 

IMT’L L. 751* 773 R.23 (I960). 

^ Jurisdiction 1 th resn^ot to Crime , art. 4, 439. 

3 6 16 U.3. (3 v,hest.) 336 (1313). 37 Id. at 390. 
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State ovor crime on Its seagoing vessels, public and pri- 
vate, has bcoome well established In International law. "30 
Clearly ships are not territory. On the other hand. It Is 
almost universally recognised that a State has with respect 
to Its public and private ships "a Jurisdiction which Is 
similar to Its jurisdiction over its territory. "39 Theo- 
retically, the older view was that a ship on the high seas 
and in foreign waters should be regarded, for Jurlsdiotional 
purposes, as a kind of "floating Island" of the flag- 
state.^ 0 Host modern writers and Jurists, however, have 
rejected this territorial fiction and have Justified a 
State's Jurisdiction over its ships on grounds of mere 
con venl en ce • ^ 

Claims of Jurisdiction over crimes committed on 

if Q 

board vrarshlps^ are generally unrestricted. Almost every 



-^Jurisdiction With Respect to Crime, art. 4, 
comment, 5T6~, 

39id. nt 509. 

r . , The Lotus, P.C.I.J.* ser. A, TJo. 10, at 
62, 69 (1927T(Nyholn and Koore, JJ., dissenting). 

L i 

• ' • r? . « The lotus, P.C.I.J., ser. A, I*o* 10, at 
39, 53 (192?T(Loder and Finlay, JJ. f dissenting). I 
H1DC, INTERNATIONAL LAW g 227, at 753 (2d ed. 19^5). 

^ 2 The term "warship" is used but not defined In 
the Convention on The Territorial Sea and the Contiguous 
^one, Geneva, 1958. As used In the Convention on The 
High Seas, Geneva, 1958 » the term Is specifically defined 
to moan "a ship belonging to the naval forces of a State and 
bearing the external marks distinguishing warships of Its 
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State claim* jurisdiction, for example, over crimes com- 
mitted on board Its warship® v;hllc In foreign waters, 
u*hether com it ted by nat lends or aliens or committed by 
crew members or mere visitors on board, "rational codes 
which limit this competence ... to crimes by a person 
connected with the vessel arc distinctly exceptional* 
However, in the Treaty on International Pend Lrw^ o 
number of ~-outh American nations^ agreed that 

If in the performance of the criminal acts there 
took part only persons not belonging to the 
personnel of the warship, the trial and punishment 
will take place according to the laws of the State 
in whose territorial waters the vessel is. ^ 

Claims of jurisdiction over crimes committed or 
board other types of ships are frequently restricted. As 
to national merchant ships in foreign ports, for example. 



nationality, under the command of an officer duly commis- 
sioned by the government and whose name appears in the 
Navy List, and manned by a crew who are under regular 
naval discipline* M Convention on the High Seas, Geneva, 
1958, art. 8, para. 2. 

43 

Ju risdiction dth Fesueot to Crln* . art. 4 , 
comment, 512. 

^signed at Montevideo, Uruguay, Jan 23, 1839 , 

18 .'artenn H.i .G. ( 2 d ser. ) 432 . 

^fhe signatories were Argentina, Bolivs, Paraguay, 
Peru, and Uruguay. 

^Titlo I, art. 9 1 jam. 3, Martens K.P.G, ( 2 d ser.) 
at 4 34, as translated in ££• B« fik Jio 

app. 3 * 638-39. 
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"to err v rich 



core t t:. 'it Juria’iction only n 

do not disturb th trnnquiiity of the foreign port, or 

to crl to co ■ Itted by person? who ar-* iccbcra of the 

chip* pcioon.' 1 or p : .sonp- r list, 1 vln-:- Jurisdiction 

47 

in oth' r c»*i " exclusively to the littoral utete." ' On 
tho other h*nd, oth-r Jtatos cacrt the sir* jurisdiction 
over cii- . co- it tod on board other types of chips oc lc 
•sade ox r ci In os cor fitted on board warships, for example, 
"th crl' In 1 law of "'r.glard extends to all cffenc-'. com- 
Bitted or. riti^h chips either by n ritish subjects or by 
foroi.ru i. , either on the high seas cr in fore It. harbours 
or rlv r brlc. bridges where great ships go."^ /rd the 
United t r toj claims Jurisdiction over crimes committed 
on beard 



ny vessel belonging In whole or In part to 
the United States, or any citizen thereof, or 
of any otnto, Territory, District, or possession 
thereof, when such vessel is within the admiralty 
end maritime jurisdiction of the United Jt&tes 
and out of thp ^Jurisdiction of any particular 
wtnto . . . 



v7 -h.\rladlQt4on , .J. th_E^.p.aflt-..tO-.Criii». . art. h, 
coaaent, 513* 

4u 3T .. ?hTJf k STEPHEN , CHIT! INAL PFOC. DU! " art. 3» 

at 2 (1*8;?). 

s 

^18 U.S.C. s 7(1) (1953) 



- 0 



Those crln~J ovrr which the bnlt.d ttt6 cl l: s such 

Jurisdiction ( c.g. , nur&er,^ 0 m&nBlcughtvr,* 1 •« ault,^ 2 
e.** , 

end robb rt ry v i arc identifiable by the provision within 
each such p'‘n 1 provision making lt3 specifically »ppli- 
cable K -'ithln the special maritime and territorial Juris- 
diction of the United states," a jurisdiction which is 
defined by fs’eral law- to include a number of locations 
in addition to American vessels on the high seas end in 
foreigr vat r^. 

. it 1 v. >'lor- s ^5 dramatically illustrates 

the exercise of "the special maritime • . . jurisdiction 
of the United States, 1 ’ In 1933 -'lores , a merchant seaman, 
murdered a fellow American while on board The Fodnaav . an 
American merchant ship at anchor in the fort of ha tad i, 

Eelgiu Congo, none 250 miles Inland from the nouth of 
the Congo ! iver. Upon Flores return to the United states 
he was indicted for murder. Eowever, the Federal District 
Court for Eastern Pennsylvania held it was without Juris- 
diction to try the offense charged. In ruling on that 
court's Jurisdiction, Hr, Justice Stone, speaking for a 
unanimous Supreme Court, said: 

50 i8 u.s.c. § mi (1953) 51 is u.s.c. 1 1112 (1953) 
52 lo U.S.C. § 113 (1953) 53 18 U.S.C. 3 2111 (1953) 

$ k lQ U.s.c. § 7 U953) 55239 U.S. 137 (1933). 
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It I" true that the crlraiu 1 Jurisdiction of 
the United states is in general based on the 
t rrltori'l principle * • • • 'hit that nrl^olpl ■> 
has never boen thought to be applicable to a 
nerchmt vessel which, for the purposes of the 
Jurisdiction of the courts of the sovereignty whose 
fl~ * It fll*s to punish crines co-'"ltt''d. T 'po»‘ 
it, Is deeaed to bo a part of the territory of that 
pov r-tgnfcy, and not to lose that ohor°ct rt r when 
in navigable waters within the territorial Halts 
of mother sovereignty. ... In the absence of 
any controlling treaty provision, and any assertion 
of Jurisdiction by the terrltorirl sove^irn, it is 
the duty of the courts of the United states to apply 
to offers**? couritted by Its citizen? on vessels 
flying its flog, its own statutes. Interpreted in 
the light of rmogrired principles of international 

lav.5t> 

Jurisdiction Over Crimes .gar, alt-tad Outside oJtPtc* 3 
Territory by TJntlonnl- . A State under international latsr 
“has Jurisdiction with rospect to eny crlae coanltted out- 
side its territory ... £by s7 person who ms a national^ 7 
of that jtatc when the crime was committed or who is a 

*53 

national of that ->tat© vrhen prosecuted or punished ... • 
:ir. *lnll h*.a provided the most frequently quoted reason 
for this rale: 



56 i&. at 155-56, 159. 

•national* of a State is a natural person upon 
whon that Stsxtn he 3 conferred its nationality ... in 
confornity with International law." Jurisdiction .1th 
: ecoeot to Crime . art. He), 439 . 



5 r; I&., art. 5, at 44o. 



Th* uthority pos.'/ro *d by o ctnt co -vanity 

over Its neiabors being the result of the personal 

rel tion xlrtlng Vt'f'en it ard the indlvlflu-*- 1& 
of which it is formed, its laws travel with them 
vh*rev»r they _;o, both in places within rnd ithcut 
the Jurisdiction of other powers. A state cannot 
.’'fore* It: 1 •. s within th territory of snoth: at*te, 

but its subjects remain under an obligation not to 
d 1 -*i *-« ;0 them, their social relations for all 
purposes as within its territory are determined 
by t v , '-p it preserves the pow.*>i of compelling 
observance by punishment if a person who has broken 
th r-t-rn* ithlr its Jurisdiction .59 

"Thl competence is Justified or. the ground that a 

Stele*: tr^t cut of its nationals is rot ordinarily ° 



matter of concern to other State or to international 
lrw.*^' ar. , however, substantial difference* 

betwrrr the claims of various States to this cot p.*te’ic*>. 

The Ru -in penal leglrlatlcn of 1926, for example, asserted 
on the nationality principle the following very broad 



Jurisdiction over extraterritorial crime; 

'’Tv • ppllcation of the present eodo is extended 
to all citizens of the H.3.F.S.H* who have committed 
Rocirlly-dangcrous acts within the ".3.F.S.R. as 
well as outside the U.S.S.P., provided that they 
arc apprehended on the territory of the F. J.F. J.f . <Dl 



55. ILL, irTVRNATIOTTAL L'W « 10, at 5 5-56 ( 8th ad. 
Higgins 1924) ^hereafter cited as ;L\LL>7* 

" J ^rj,.^ _iction_v ith J .expect, to. Crime art. 5. 519 • 

61 . ..F.3.A. Penal Code art. 2 (1926) (U.fc. J.'U ) as 
translated in Jurisdiction with E xpect to. Crimp , art. 5t 
comment, 523-24. •> *socinlly«*iprf;croua* act within the 

meaning of this article is coextensive with the Russian 
qualification of criminal offence • • . ." at 524. 
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Or. the ther .1 rd, ”tlr x -:ci»- of cL j.iri ; Lctio. Ij 
perh ,p ti ''xccption r» th»r th. n tie ral* in con t las 
derivl th< Is Jurlapradcnc^ from thr 'roll'd. coj_oo:i 1% . • 
. . . .' ,62 U :: ici of thi juri Jiotloi by the 
Unit'd t- tv , for example, while explairabl 1 part by 
Con 0 _ * limited constitution®! po.**r to «n*et co: on- 
1 *.* ty :i , ha* bf Mr llj.it >d pilv.rlly to c: 1 
rhloh irjur t! e property, function-, y.r* d aaouritj cf the 
Urite-d ' " t of its irstrjuen tali tie-. don- oii"lr*cl 
it°tut cf thf ’’niteu States, such c.. the *t®tute on 

• < ich folio* 'C , t re ejrprcooly extre-terri terlcl in 

•ffect ; 



hoc v.*r , owing sllesiwsce to the United 'tet-'-s, 

levies i.ur against than or adheres to their enemies, 
0 Iv?n , theeB aid rnd eo .fort within the United -tat os 

or elsewhere, is guilty of treason. r 

While cost United dtates statutes arc not expressly extra- 

torritorial in effect rnd "arc not by Implication given an 

All 

extra-territorial effect, some hrve been interpreted no 



^ sgasJS. „tjp. . £rl£S.» a **t. 5* coaatent, 

520. 

6 3l3 V.5.C. § 2381 (1958). This statute has been 
applied in a number of cases to act committed by nationals 
abroad. . Taw&kita v. United States, 3*4-3 U.o. 71? 

(1952). 

United Jtates v. Flores, 289 U.S. 



137s 155 (1933). 




or 




th lourt :ul 'J : 




V.!j o.. - ^llw^^nce. 



5* &j^.&l£U£iLi&sx-£rirj^ 

*-.b?rs of It s Arred . Forces. A State under 

international law has jurisdiction with respect to any 
crime committed abroad by a ncraber of its amsfi forces. 
This compotenco is universally clained. The United states 
Congress, for ezasiple, when enacting the Uniform Coda of 
Military Justice^ In 1951 1 provided that this "cod© shall 
be applicable In all places.*’ ° In discussing the uc.sj»s 

65 260 if.J. 94 (1922). 

66 M« «»t 102. 

^lu . J.‘ 301-9^0 (1953) /hereafter referred 



to r.^ cit*d as 

6 j 'C J, art . 5 . 
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extra-t^rrltorlrl applicability, the United State supremo 
Court h^s arid; 

In selecting the Uniform Code of llitery 
Justice, Congress might hove sought to avoid need- 
less ond potentially harmful duplication of a 
legal system already extant In every foreign 
nation where our troops are stationed. On the 
other hand. Congress would well have detrraiu ?d 
that the Code was ndeouate to the purpose to "be 
achieved and would afford more safeguards to -an 
accused than any other available procedure. The 
Code is a uniform system of legal procedure, 
applicable beyond any constitutional question 
to. all arrviceri&n. s^fclaned.-»l?royd . W 

Challenges to the legality of such extra-territor- 
ial claims, while rare, have occurred. In In re 
£ollmeni? u an Italian soldier, while stationed In the 
Caar Territory during the 1935 plebiscite, assaulted a 
British soldier. Upon the culerit’s return to Italy he 
was brought to trial before the Military Court of home. 
«hen that court’s jurisdiction was put in issue, the- court 
ruled that Joleacni was subject "to Italian military crim- 
inal jurisdiction, regardless of whether the crime is one 
of military or common law .... ,,/3 - And in Jenning s v . 



69 iiir.sella v. Krueger, 351 U.S. 4?0, 4?8 (1956). 
(Emphasis added.) 

7 °lilitary Court of Rome*. April 15, 19)5, 60 
FORO ITALIA: iO IT. 351 (1935), £U35-3 z7 Ann. Dig. 243 
(No. 101). 



^Id. at 



^1935-327 Ann. Dig. at 249. 



,9 













*i ar- r* M[. i ,m#j 












V t»T^* < M '< O i<MJ 



. 



' 

• • 

> ■ - ».*'•?*<•' t :*'t 

.... /• t* 



. 

D* ,wrx «#n»M 

• ■ 

. ■ : . 

■ . » - ... 



* «"* 




r . •. • • 


t **. 


- ^ v 


■ ’ i 


rqV 1 « 




•* c 




*- J • * - 1 

% N* 


r/- 7 


» »V ' - « , « 

JL .>**, 




to* 


n J.XX* ' ^ 




'0 


r^G f 


' H ' 

— -i. ^ 


*r7 In 


?■, *y r 


cory 


n<* f 'j 


tier the 


»• p *• «-». 


t V*'' 




b 1 *» 


crVao 


- it-: 


^ :• h* . 


? i 


n the 


service 


of th 


Vnito'* 




•h ♦*> fj 


* > 

J $ 


v. 


* 7^ 


*•'; •%, 


JprV: 


diction . 


o'* tUfi. 


Vtiltf'O ... 


Vj| 


tlorj?.. 


I • « 


.,73 

* 


!,% M-fVf 


.. V. 


t^o ~'l trlet 


court 








• 


■- , 


** * A- A 

-* '■* 1 / t ; 


, held lug 


V ei #• li * e* 

X/ 4 «*< X* * * . - 


> a t> +rr*V 

^ . U ~ V • # « 


i 


0 



so: 1 t j w-id ''ri 

1 ;cc c ^~ litter ! ° Cri~e " h il # C * 17 - 

i 13 ir ’'I t~t f - cr^'C forest:, thrt 7trto*r t>r .« rclse of 
jutl*<V. *- , o” 07 ? t hto cri~e ir no rely m cisvplo of juris- 

7 < 

rficfcic? ***' *d upor the rationality principle. Alier.o, 
ho r-V'-'r, f v wuttly also r, e-ve ir r '~t»te* rrr'-d forces, 
^ref ■ «•«’*■ ‘ loo ‘fioll points out 

tlrnt *Jnlral 'Visor *c cr.m fireship at the 
Battle of 'f'rafairjnr — H,M« 3. Vi story — was 
cro.-o-: by Vi j lishaen , Scot men", Irislri*r , olchicn 
".rd various Inlanders, and the following tventy- 
tre ■’-’crlCMriD. sever Dutcteen, cix ‘"’“edes, thr.:o 
Pruned ton , t^o Dunes, throe t!orw«*s;l*rn, on^ 
usrian, throe Germans, tw Swiss, two Portuguese, 
four Italians, two Indians, one_Africor, nine 



o it Indiana, end four Vltcso. 



?6 



7? l n < \ ;uen. Oil (S.D. Ir.d. i 960 ). ? i 0 T- ■ DA; 

LAs . 82 ( 1761 ). 

74 . 



t 612 . 



16 id , 

^^ rito-i States v. Si^igar, 6 VC'V 3?0, 336, 20 
CAR 46 , 52 \ 1355 ). 

^nLOOTPISID, lST r RI5ATlOWAL P0-C33 4-5 (1964). 
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. ; *>Z Lr • ci to ■ • unic > *’ 11 *n ""rit l t* rri t~r~ 

1<*1 ' , *hr> ?rlvy Co-i: ell th t ”th- Chirr- 

"ov rrr *rt Id cl ?rl 7 tr v Vt jurir^ ' ctio^ ov- r the 
off cri( **' to off~nC - ' ccvnitted Vr by th- 

.ll«n a* iurr; of «* m tlor r l vest 1, th« ’v •* Juri'-f ic- 

tio~ 1 '; v!^tu« o'' th? non- 80 effect th rule 

of in fee 2 rational 1 ►w .'hick rrk a a St: te competent over 
the of on alien M ‘'hile *ii‘c r 'S f 'd as on of tho per cor- 

nel of rM- . ♦ . Vying; th* ration? 1 character of that 



' «rt. 6, 

ccnnen t, 562, 

?J £l93i7 .0. 160, 719 38-42/ ,:m. Dig, 266 (ho. 87). 

53 Ii-'RV. L. r ’ |r W 69 ? (I960), 51 J27IL. 7~\ 177 (1939), 

2 IL-i JUDlu.r € 75 (1939), 6 30L. 23 (1939). 

7? j&. , ZX938-60 7 Am. Dig. at 271-72. 

O 

u ~hh irl~d lotion 1th .e-r^ot to art. 6, 

comment, 562, 

SI 



' Id . art. 6(b), at 660. 



oo 



p ^ n v ^ *■*0 'jrl 1 r*4* ^ 4 

(1 ) \ 2 1 t V' -1 ~ jh^u, fo- ''▼T'lrii « ? p »i , ' > ’nber 

of n v^ -'1*-^-' v '.°"' > 1 < 'o v * < ''’ co~ , ' Y, ith a e^l • ■» ov°r , hlch only 
th rt *r\*i1 + *’i'' t-n + r* irt' ,> *r r ’ tlo^al Iftv h° 1 ju T, isdic— 

t lor | th vi •’’•'i" It^te hoe under a nt^m^* t* o^ol lau 
gxclnslv jurisdiction over that erl^e. fh« ^rcluslve 
nature of t ^ vl^ltln^ juried lot ton has resulted 

from two li^' - of rea'-orinx. One oooroech, row .generally 
discard ' , ' th°t e vieitlrp- w&vehio l? n. tf* r/, oora ,r 'y 
enclav- o e its fla*-- 'State, that a crlne committed on board 
ouch a - "*' ;lp Is cor?! It ted without the littoral state's 
tcrrltor , <*>-h th^t If the littoral 3tet*»*?? .jurisdiction 
over sum crl e deomds uo or It having been co rr.lt tod in 
whole or ir part 3 thir. its territory, then th“ ~."’rship , s 
flag-Strte r s oxclu :ive jurisdiction over such crime. ^ 
Another lin* of ro° jonln'-t , now generally accepted, la that 
a vlcitin. •-arsliip is within th* littoral Jtate*s territory 

_ 

„ . . , '"Crice connltted on board Ip visiting war- 

snlo/ by persons In the service of the vessel ore under 
the ©xclu: iv- jurisdiction of the oonT.and^r and th« 
other hom< authorities . " I GPPLrJnh'IM , INTd.uJ.ATIONAL LAW 
S 450, r t 54 (c-th ed. Lauteroacht 1955) thereafter cited 
as OPPL. lw/. ( -nphasis added.) 
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but t crl~p , ''» ^h^bio t^r^f** «» t* the 



littoral +"■>*•' f< ^ p^rrl I 0 ’-*'*, p^r crimes ov^r which th® 
warship* ° f , i«’><-—btrt.o h^r r-roiu n iv® juri ed lot? or 

(2) territorial ->ta t® . when a member of a visit- 
ing naval force commits a crime over which pn^y the 
territorial -/tnte under international law nna jurisdic- 
tion, the territorial state under International law has 
excluaiv jurisdiction over tnat crime* Thus the i»Aj\> 
Status of - orces Agreement provides that 

iii® authorities of the receiving State shall 
her® the rieht to exercise exclusive jurisdiction 
over members of a force ... with respect to 
cffer,c«*c 4 including offerees relating to the 
security of that i>tate, punlohoble by its.law 
but not by the lew of the sending State. ^ 

to. ^nca rrent JJirla d.lctlon. When each of two ofcates 
has, under international law, jurisdiction over s partic- 
ular crime, then these two States have, under international 
law, concurrent jurisdiction over that crime* For 



- 1 • lyn* * ’’The allltai’y authorities of the sanding 
State shall have the right to exercise exclusive Juris- 
diction over persons subject to the military law of that 
State with respect to offences, including offences relat- 
ing to its security, punishable by the law of the sending 
State, but not by the low of the receiving State.” .«« TO 
Status of forces Agreement, art* VII, para* 2 v a ) ■ 



VII, per a* 2(b) 
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visit tin *’ r **'h ^ o ot ° nh / ' ,,fl v, y 
em.e& f ercr , tm T^r-jV'--- "rj'* 
h»vc ocn current Jurisdiction. 



j* ° r ’ ^ f* * *? ■ ‘ 

r**.^ * p^, *, r^^J. *SV» 

TV) ^Vt^^-^rl *y % 
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JliEit 
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*' , *r> -ecus'*-** v^s fl^st 



J-11M **0t" ’ll <T cov-dust 



I — Cot- * «* •* V» • f-Uj» C— —•''d 1 —UthOT** 1 ?.— “> n *'' 1 O f^ov. H * o 

p-r* r*^ - ”^» -* *• **'^ CO^V t ' 3 *'* ***• ^ y '* r * t r **'»'? 7 r\/*,»i 

^or *^**> r r,m ~^ co^^tott * 1!^ **^' 1 ^ r "— 



tier of douKL* l-on-rdy* ^fore th* "nlte-i s«v>to < - Court 
of Kilt tery ' prills. Jtr’go Letiner ntet*d for th- court: 

-• h ■"’■!*<• her"’ two nov^r^irrti^s, di i t , t 1 rirj|r pov^r - 
froT different sources, and capable of dee ling 
T ?i* i *;:<■* f '~~ subject -latter 1th in thr rr-e terr! - 

tory. United states v. Lanza, 260 US 377, 43 S Ct 
141 , / ’ r> L of ui4 (1322). A 5 .«nuolnj for th* accent 
that th re was but one act done by the accused , 
international la*; hac lonf: recognised th« pcssi- 
bility of the existence of two concurrent Jurisdic- 
tions, 1 Opo-nholn, International iMV t 7 th 
(i^uteroacht *0 ) ed. & 145 . In this case, juris- 
diction ir the United States springs frow its 
personal suprersacy over the individual, while 
Canadian Jurisdiction la founded upon its 
sovereignty in the place where the offense oc- 
curred, & 



’5 .c ' 330, 2d cm 46 (19 55 ). 
? 6 jj 2 .. at 336, 20 cm ot 52. 
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* “"'I ^ ^ * * * ‘ r ~ * u *• /v r, ' a * C*f** pt3 * 

i* n ^r,, # *V»-** f' i*«7* «7 r*"'****^ 9 r> r\r> T *'”' 1 f* t’r'f* CVT 

4 * . r. ^.i..* * v • - *•- ' 1 1 



bool'd 


r • 

« i. 


V< ^ /”• T'r v%nV| ^ 


OjT* ^3*' f ^ 0^* 0 


<r^4 4- ^ «* f» 


^in 1 

A * V «»« 


fore- 




*’’! * ^ *'■ vi p i. t ? ** ^ * 




"tr t'^ 


- v 


t*#* r ' 4 ^ 0 

1. w * • i vu 


i*l ht to 15 >r 


co** &' r^nt 


j:ri 


j let * O." 


ov» r on ch 




intern ''»• 



tior~l .'-fi , ' > f- o'* jur? ?* ictie v > . To r~ <*ol v* th^s '■“*» v >fl let, 
tho n\u rtior. ;u t be ist** : hi oh ^t"tc h <,r ' ♦■ho ZUlllTXl 

ri , ~ht-. < r - 1 ■•■ it s q^ 'T trr^*' .luri^d tetter? Thin 

qu stlc» < . tii foct th-' pri^clp^l enaction und^r oorstd- 
/-ratior tr* ti;i" 3tudy, Ccncrmtrg orI m **s co-ultt^rt or 
board nsrchrnt chi^c the United ^t^tc© I3ut>r**r* 

Court • ■ • . td : 

^•?r: I» rot <?nttr» c^Aient ©rong rations 
or the writers on International law as to which 
eov ’ i ,r ty should yield to the other when the 
jurisdiction is asserted by both# ^7 

This sane observation could bo made concerning crines 

comitfced on hom’d visiting warships# Although thin 

attention has not lnfreouertly been fmeed — hich states 

has iux’i -diet loan ? — such question as frans*d, it will be 

seen, rot only is legally incorrect but confuse? the real 



United states v. Floras, 28 9 W,i>. 137, 158 



11933). 




*j .<»< ««.<• Ha « 



. 



issue 



. Thus in Minist er** Pub lic v. K o mbls , ® the 
^gyptinr M ? xed Court of Cessation, being careful to 
distinguish between a State's concurrent Jurisdiction 
and a State's urinary right to exeroise that Jurisdic- 
tion, “ooieted out that it was not a euestlon of the 
existence of Jurisdiction, for each sovereign State 
possessed and preserved its own jurisdiction, but of 
the exercis e of Jurisdiction • . . . 

b. International courtesy extended by one State . 
When one state with Jurisdiction extends to another State 
with Jurisdiction v?hnt has been called "international 
courtesy,'* the question — which State has the primary 
right to exercise its Jurisdiction? — becomes moot* 

For exoranle, s, where the offence Is a minor one, it is 
usual ^for the territorial State/ as a matter of comity 
to hand the offender over to thG ^/visiting warship's/ 
commanding officer for disciplinary action."? 0 ThU3 
Ball states that 

3o sixed Court of Cassation, Dec. 11, 1944, 57 
BUULFTI" D LEGISLATION FT D r ’ JURISPRUDENCE SGYPTTKNfJES 
66 (19^4-45 ) , £L94>437 Ann. Dig. 120 (No. 34). 

3 ?Id, at 67, £1943-457 Ann. Dig. at 121. 

(Emphasis added.) 

90 3LIEHLX, LAW OF NATIONS 269 n.2 (6th ed. 

Waldock 1963 ) ^hereafter cited as BRIFHLY/. 
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. In case of minor 
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offences, 

•S' l*r ? 



f to N 

such GO 
t- - 1- ’ 



until hr can be handed over to a superior offl- 

, •*■; >.1 *•-> -••! 1 «'« V hr "O' ’ *- 1- 

doyia as a natter of coin-tony . H 
On th« other hand, where the offense ib more u^rlous 
International courtesy la less frequently j.ocor&od to 
the vl'ltlnj utate.^ It is not unusual, however, to 
find in»5tnne*-'S where international courtesy han been 



acoord . by the territori 1 Cfcote in oases Involving: 
very . .1 r , offenses. Thus Co lorn bos reports that 

In • ptc-ibor 1926, -when n searian of the J.G. 

.■’'•••fro r harbor ■He* Ir “jv-lcrd "•s n r*.".ilt of 
wou-d received lr» a shooting; affray with another 
n<" r the destroyer in th oufc- 

s’-irto of Gravesend, the British Government 
cor. , or th- , > anrllcstlcn of th~ ^crlcar 

’or in London, and ©c a natter of inter- 
net ion- 1 court«ry, to h^nd ovr- v> the culprit to 
th •«« rlcuu authorities, -*1 though he hod nlr wily 
br**n convicted by a coroner’s Jury of “wilful murder. M 
In th* ~ t* t sr.cn fc is cued by the. home Secretory# the 
oplrio- of the dri tilth Covcnraent was exprecHd. 
that rt l- the special circumstances of this case, 
a asifcel states tribunal would be the none con- 
venient -ourt,” mi'tlculr.rly In view of iho 
'•aemrenca given by the Ambassador*' that the 
guilty parson would be dealt with in accordance 
with th- o.J, \avy Court-aortlsl Ke-ulafcion* . 



J \ LL ?ir?~50 p.i. ( ’ oh^ois ol h . ) 

2 R? L£ t LA* CV »j TIOWS 1?? (4th ad. ])^)> 
I opp^ . I. is 451 , 't “55 0.3. 
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r - *• f ♦ 4 * p ^ «<* 

state had in nlnd the fact that both the accused. 

r *i * L « **» ' ■» • - * V* ** ^ " ** ■» •** '* f> *^* " * r ^ + ~ • 

and that no British subject vao dlroctly con- 



c • ..a Lag . 1 f » °f 

course, on* of the tv*o .states with concurrent Jurisdic- 
tion Krivce Its right to exercise that Jurisdiction, 
then th quo tion — hlch State has the primary right 
to er.eicis ■> its concurrent Jurisdiction? — also becomes 
•noot. Ir the territorial -tate 

failed to art its right to exorcls* its* concurrent 
Jurisdiction orcr t‘loree* crime* App reels tins that the 
question — hlch State, n elgiur. cr the lilted states, 
hen th' nri- ry right to exorcise it^ concurrent Juris- 
diction? — vr * 1 thur rot before the court, the ‘.Yitod 
States 'Ufr« v* Court noted: 

related but different cue st loo, not nro - 

tr-r - . ucy arise when /the right to exercise 
its concurrent/ Jurisdiction oyer or offence ocr>~ 
*itt*d on a foreign vessel is asserted by th rt 
cov r< l, nty In whose waters it v«n lying f*t the 
tine of it * corT.i* J slon, since for serfo purpos.ee 
fch't 4 ilcdlctlon nay be regarded as concurrent, 
in th*t the courtp of either sovereignty ray 
try t.T offem ?.^ 4 



93 C.ul Oi 5 2fl«, at 251-52. 

* 1 '23 9 U.J. at 157* (Raphaels added.) 
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<•* • J-vU iiv?~iurlrsi 

C let*. or. , f ot c cf thr ♦.wo rtf tor vf.th t onwvrcrf 

^v.rX^ C.Xc.*- ! d J r. nf'i'i! for one cf ? pcrl'cr of 5 or «<>r« 

to ex*. >’oi ..<• it* Juri.'f Metier, tier Mr eueMiw — * vhlch 

..hate hc.it the priroiy rt. ht '-c erercire f*t, v ooronrntnfc 

Juried lotion » — f ine 1 " *■ oot . 

'o conflict of ‘-cl! ot?or. r-.ylnr t , for cxnr.plo, 

trh«? a i Itrv'cr *•. CoycicnlXy located ■ /icw or^ of the 

t.ro ftau . *. it’.' concurrent Jv rind lots ttc a no ri t"ht to 

jerv*~> It; •jrinirw'-.l oroo: n c.» ”h”S Lc*v' *t v, v > 5 «n Chare 

Cfo! V, , n- ; - i*ie u*n ^ r-totr/. * 

IjJ * u run id out in r.ho r^o^lvinit Cti to v* nit Ad 
the publics ship and comstttcd theft, ard returned 
to .fiords it 'r oono^lv'»hl'' hh°C ; ■! \ *' v * h-» * ^ a p> 
rooted on shore end shore wltneRacs v;ere necessary 
to prov* C *0.11:, j *. :rtt v ? th" ~tol r "ood iden- 

tify the offender, Trculcl the local Courts hsve no 

jurisdiction? Vhnt in the captain of t!\r» public 

eh. in to do? Can ho clnis to have the local 
nations 1 surrendered ho hit? :?o . arouj.n have •no 

slain. 

•d-trunix/ would 

leave the ease to the local Courts, *-> 

*hen, h<wevsr, t ^ hfcote? 
if 1th ooi*curr->'*t juri d lotion over ? qv%’M one':: i- 

itf. o’vsj corauri'ent jurisdiction over th t e.ri^e th® - ?* 



;b £ m7 st , ten* ii - > at 

260~?O> ( hs phasic added-) 



develops '"’n 1 conflict of jurisdiction. In 



c^ch such conflict th»*e lr — or should be — n rule of 
international l^w that ou* of the tot s h- d waived not 
It* 5 jurisdiction over the crlue hut Its right to e-xcrclse 
that jurisdiction* Thus In Anne v. Hrlct^ p* ^ih ll^ 0 
the Fgyptien lxod Court of Cassation observed: 

ithout doubt the jurisdiction of the terri- 
torial power arising In accordance with its own 
lav ir subject to the reco«ni?*d rights of fcha 
for if n illitary authorities in ouection, cut 
only in accordance with the llgjfrs imposed by 

.j uried lotion * 9 ( 

Dean Gregory records such an international conflict of 
law which r"s so resolved at the turn of the century* 

/T7n 1900 the question arose between the 
governments of the United Jtatcs and Japan, in 
the cave of the defend for the surrender of a 
man on a edited States government transport at 
Na/ i sl:i /s jc/ * charged with e crime committed 
upon a Japanese on board. The local officials 
were denied the right to arrest, end, on the 
representations of the minister to the Japanese 
government that the ship was a transport belong- 
ing to the United States government, want of 
jurisdiction was acknowledged. 90 



Ixed Court of Cassation, Dec, 13» 
BULLETIN DD LI- G£#JLmON CT b-% JURISPHUu\7fCu 
52 (1944-45), ^943-4 y Ann . Dig. 115 (lo. 



1943, 57 
LGX? TIBKW7S 



57 Id. at 54, £ 1943 - 4^7 Ann. Dig. at 11£. 
(Emphasis added.) 

93 Cregory, JtyrJL^£y,P^ 

Terri toil 1. Voters . 2 HICH. L. H V. 3339 34^ (1904). 
(/aphasia added.) 
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IWI/'S or JURISDICTION OV'R CRPTS COMMITTED 0" ”OARD 

VISITING WANS.’ IPS 

• vclutic:: or purr a or pnrcTT"' , 

1 • n uro.-i" ,, r' Continent . 

r . Origin of the do c trine of exterritoriality . It 
in not th^t nt rn early civ 1 . unrecorded date 

military forc^e ”v*< attlry” bach ev>d fort 1 - r cross the 
face of th* '■•rrov,'' r 'r\ continent wan to be accorded that 
freeze** from local Jurisdiction signified. by the tern 
"exterritoriality.” It appro rn , repents Hell, "that 
the fiction of the exterritoriality^ of rn rmy had come 
Into existence, end ceerc to have been recognised, in 
the tire of Reldus (circa IbOO)." 2 Corclderinr the 
concentrated national presence end porcr evident in the 
visit of a warship in foreign voters, it row Id not be 
surprising if the fiction of a visiting worship's exter- 
rltorlolity had cone into existence at an even earlier 
date. 



•*- ore nroperlv the fiction was or* of territori- 
ality. fc the term "exterritoriality” is understood 
today (i.e., freedom from the jurisdiction of the 
territorial State), the visiting army's exterritoriality 
was a fret , not a fiction. 



2 iL\LL 23 ? n.l. 



i 






^ AjiLi. nftlarttX.* T i -’' 5 , . 



V*-T^.' KtGl+'yL- ?” ■ !.v» !• 



r-a c. pn'oltri t , 

for thi? ff.ctio’ • o h“7 ? t v«.fl*otln.* hie o..r. xr'.ri- 

'.•ncos.' rr vievr- r c - for :~ :.vn 1 r^lc.r, •'-•tel r P"I 

f 7':: ?1 of wr-r a >ovrVl<* i‘ort,rc:5r, borrir 
-n ils v '-M-efc a r-rrHo of the public pevr of 
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the tribunal of the nation to which the wr 
ship belong*, and are tried according to the 
laws of that nation. 



3 0 



Thus, in Ortolan* s view, the visiting warship was a 
temporary enclave of the visiting *>tate, surrounded 
by but yet completely without the littoral btate*s 
territorial waters. While the visiting litate had 
exclusive jurisdiction over oil crimes committed on 
board Its warship, the littoral State had neither terri- 
torial jurisdiction with respect to any of these crimes 
nor the right to serve its criminal process on board. 

o* .J.pr-te jflffpJExlng. ,p,f . ‘&faxxXX?xXi,dl3ix,* 

This doctrine, sometimes also rof erred to as the 

"French xulo,* 5 ^ the "high doctrine of exterrltori- 

7 * 8 

cllfcy, the "extreme doctrine of exterritoriality, w 

h Oi.TOJu&ll , REGLCS IXTSriKATIQMALSS ZV DIPLO/ATX: 
Dj LA MC;i 2?-3 (3rd ed. ). as translated in Gregory, 

,fflgiLTy.& las,lw. Tsxxl 

2 AIQi. L. iiLV. 333 , 3 44 (X904). 

“Gregory, ferJUfll P fclfflB, firer 
Territorial ntors. 2 HIGH# L. K&V. 333* 341 ( 1904 ). 

rang Chi Cheung v. The King, ^193^7 A * c * 160, 
4L933-W Ann. Dig. 264, 268 (No. 8?). 

°I&. at ^933^27 Awn. Oig. at 267. 
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■ it; try follo T 'in "r* - : 



_ >}• fu f offenses co .itt*u; 0 ^ "x>p ri the ' 

''tips or 00 boots b#lcr>t Ire to then, whether 

by of f. crov, or f. -by of. r; r or board, 

3hs?'ll no •* under the jurisdiction of the courts 

of th . to Me! the hi 0 H'lo.i / *r '’ rh-r.ll 



C., ’ 7-'.7,.TTC" I, i;’ Z22 (^thod. Raker 

1908 ) [\ a rafter cited os KALLrC^. 



1 re brief rfiscu scion of Cortin<~nts»l practice 
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see it* LL 

analye i 



.s up to 



nV 0^ the rinetf-efch century, 



;~45. for Lord Chief Jr bice Oochbrro * s 18?6 



of tie positin'* of 



irop 



•it- * or tne doc- 



trine of ~*- r tr rritoriallty, see note 72 on ora , The 
position of ‘.er <i Vrttdl, far., -public! t. In c’ls 

cus»inr the nationality of children bom at rvn h» s wrote 
"If chil'jr*’ ’rt born on a vessel belonyin/ to the 
Nation they nay be considered as born within its terri- 
tory; for to. rerrard the vcs. . : 1 of ... 

dntlon r ■■ ortlono of it territory, especia lly when 
they . rr unon the hi h s-ar, nine* th* AMt* retains 
jurisdiction over then; and since by comron on a ton this 
jurisdiction over the vessel is retained • yen when the, 
vessel j* jv voters aubjoot to the jurisdiction of 
another j*c tr . ell cnilarer. bom upon the vessels of a 
bntion are considered as bore within Its territory." 

HI v.’^-'L, i,- op NATIOfO he. I, ch. XI/, § 216, ct 81 
(Camerle Institute of ..orhlngton "Tice Classier, of 

^ ereaft<>r oltcd ” 
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be Judged according to the laws of that nation, 
whatever be the nationality of the perpetrators 
or the victims, 11 

Professor Oppenheln's following provision on this 

subject has generally been interpreted os supporting the 

rule that the visiting State has exclusive Jurisdiction 

over all crimes committed on board its warships while in 

12 

foreign territorial waters* 

The position of raen-of-war in foreign waters 
is characterized by the fact that they are called 
•floating portions of the flag-state* * For at 
the present time there is a customary rule of 
International Law, universally recognized, that 
the State owning the waters into which foreign 
men-of-war enter must treat then in every point 
as though they were floating portions of their 
flag-state. Consequently, a man-of-war, with all 
persons and goods on board, remains under the 
Jurisdiction of her flag-state even during her 
stay in foreign waters, . • • • Crimes committed 
on board by persons in the service of the vessel 
are under the exclusive Jurisdiction of the com- 
mander and the other home authorities. Individuals 



^Institute of International Law, Peculations Con- 

Foreign Ports, art. 16. para. 1 (Aug. 23. 1898). 17 
ANNUAIB2 D£ L*INSTITUT D3 DROIT INTERNATIONAL 277 
(1898), RESOLUTIONS OF THE INSTITUTE OF INTERNATIONAL 
LAW 147 (Scott ed. 1916). Those apparently responsible 
for the draft of those regulations were all from the 
Continent* Messrs. Feraud-Ceraud and Lyon -Caen of Prance 
and Hr. Kleen of Sweden and Norway. RESOLUTIONS OP THE 
INSTITUTE OF INTERNATIONAL LAW 143-44 (Scott ed. 1916). 

12 i^ 2 ,. , "Their Lordships have no hesitation in reject- 
ing the doctrine of exterritoriality expressed in the words 
of Mr. Qppenheim • • “ ~ ~ 1 King, 
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who are subjects of the littoral ^tatc and ore 
only temporarily on board nay, although they need 
not, be taken to the homo country of the vessel, 
to be punished there, If they commit a crime on 
board. 1 

While Oppsnholm expressly states that the vlGltlng State 
has "exclusive Jurisdiction" over the "crimes committed 
or. board by persons in the oervloc of the vessel," he 
appears to Imply that the visiting and territorial states 
have conctxrrent Jurisdiction over the crimes of "Indi- 
viduals who are nubjeots of the littoral State and are 
only temporarily on board" when stating that they "may, 
although they need not, be taken to the home country of 
the vessel, to bo punished there, • • • •" However, It 
Is legally untenable for a visiting warship to toe with- 
out the territorial State *s Jurisdiction with respect to 
the crimes of the crew and within such Jurisdiction with 
respect to the orlmes of the territorial State’s nationals 
who are temporarily on board. While Oppenhelm’s "exclu- 
sive Jurisdiction" oould be Interpreted as meaning 
"primary right to exercise Its concurrent Jurisdiction, " 
a right which a visiting State has when Immune from the 

13 I OPPSBHSIH, INTERNATIONAL LAW § 450, at ?64-65 
(7th ed. Lauterpacht 1943). 



territorial State's exercise of its Jurisdiction, such an 
interpretation — considering the context — would be 
unreasonable. 1 ** Giving Oppenhelm's provision 1 -* the most 
literal interpretation, however, does not moke hin a 
proponent of tho doctrine of exterritoriality to the 
extreme that Ortolan stated tho doctrine. As Barton 
observes, "/r7he stoutest protagonists of the theory of 
exterritoriality as applied to the Jurisdictional immuni- 
ties of visiting forces have not applied the principle 
behind the fiotlon to its logical extreme. n1 ** 



l^Lauterpacht, however, gave some support for 
this concurrent Jurisdiction Interpretation when he 
stated in his annotation of Oppenheln's provision, "As 
in other cases of IUT.1 the privilege 

may bo salved by the state in question * u £3.* § 450, at 
765* n*l. (iSsphasis added* ) "Jurisdictional immunity" 
relates not to "the State in question" having "exclusive 
Jurisdiction" but rather having immunity from the exercise 
by another State of its Jurisdiction* "Waived" also sounds 
lb concurrent Jurisdiction "for it is a commonplace 
that a foreign country cannot give territorial Jurisdic- 
tion by consent*^ Chung. Chi Cheung v* The King, £1932/ 

, £1938-40/ Ann. Dig. at 267* 



A*V’* at 

^In Lauterpaoht's final edition, he revised 
Oppenhoim's provision to eliminate "For, at the present 
tine there is a customary rule of International Law, 
universally recognized, that" and to add the itallzed 
phrases as follows i "The position of men-of-war In 




owning the waters Into which foreign 
war enter must treat them, in general, as though they 
were floating portions of their flag-Gtate*" I OPPEtfHT’iy* 
g 45 0 , at 353* 



Uanfll.J. 



l6 Barton, gorc-1. .n-.As .aefl . oro^sjL .arOlflt^ Jurleulc- 
mini t.v * 31 BftIT. YB* IWT*L L. Wl* 349-50 (19 W)» 
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The doctrine of exterritoriality has been on the decline 
for the ppat century not only on the Continent but alco 
In Jouth America which likewise has a Civil Law tradi- 
tion. For example, in tho 1889 Treaty of International 
Penal Law, discussed above, five South American signa- 
tories apparently had no Jurisdictional reason for not 
permitting each other to exorcise Jurisdiction over 
crlnes taken place on board visiting warships where the 
offenders war® all "persons not belonging to the person- 
nel of the warship."^ In 19^, Judge Pnloao In In re 
Gilbert , speaking for a unanimous Brazilian imprests 
Federal Court, clearly recognized tho correct legal basis 
for a visiting State* s Jurisdictional protection: 

/5h7tha teachings of Bonflls . • • ^jhTe emphasize^ 
that the right of Jurisdiction, which is a conse- 
quence and an attribute of the right of internal 
sovereignty, ie restricted by ex-terrltorlality, and 
• * • ^explaineji/ that tho latter concept is & 
fiction and that it is more correct to ue® the 
tern 'Immunity from Jurisdiction', which denotes 
a privilege based on the necessity of safeguarding 



^Title I, art. 9* para. 3, Martens M.H.G. 

(2d 3cr.) at bjh, as translated in Jurisdiction 1th 
Pglaff » «PP* 3* 639. 
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the -tat *s freed on md independence on which 
rely end depend the persons concerned • • • , wiy 

2. ypiM. .~jEg,t.ga. sit - teggigg • 

a* Ate^terlna., oL JbbUcsL. 

innunlties . In 1030 lord Justice Brett, speaking of the 
exemption accorded visiting warships and other public 
ships, said that "tho first case to be carefully con- 
sidered is, end always will be, The f r«xchang?c * Marshall’s 
opinion In has proved 

to be the 1 ;cl class! cl for the rule of international law 
defining r visiting warship’s Immunity from the terri- 
torial state’s jurisdiction* Tho preeninence of Marshall’s 
opinion in !. .o schooner hnchnnro resulted not because of 



ia DIARlO DA_JUSTICA, Aug. 21, 1945, § Jurispru- 
dencia at . . . . £L94£/ Ann* Dig, at 83* 

19 Thc Parlcnent Belgo, 5 P.D. 197, 203 (1880). 

Tills hpa not always been tho case. In The grins .grederlk, 
when the king’s Advocate cited me, .-Dshopncr. . ^change to 
Lord Dtowell, he asked, "where do you find that case?" 
and upon being given the source did not follow tho prece- 
dent, 2 Dodson’s Ada. Rep* 451, 462 (1820), 

4 11 U.s, (7 Crunch) 11 6 (1812) hereafter referred 
to and cited as Tho 3chooner Exchange/. 
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21 

a lack of rller precedents * but because w ^rsh^ll for 
the first tine gave tho rale Its definitive expression 

and modern legal fora, so that from It w obtain today 

22 

the #» cJcnorledccd International law on the subject* " 

Tho Lxchmae* a merchant schooner formerly owned 
by two /nerlcans, had been seized and confiscated by 
French authorities in 1810 after a voyage from Baltimore 
to St. Sebastian In Spain* The French converted her into 
a warship c.t Bayonne and recommissioned her fc? r Bolgov 
No. 5 . her forced to put Into Philadelphia for repairs, 
her former otmsrs filed a libel against hor in the United 



-1 f t , United States v* Peters, 3 U*3. (3 
Dallas) 121 11795), Ketlnnd v* The Cassius, 2 U.o. 

(2 Dalles) 365 (1796) (ome case). In these decisions 
the United states Supreme Court held that a visiting 
warship “could not be libeled In our courts on the 
theory that the property of a sovereign and independent 
nation must be held sacred from Judicial seizure* " 

ZIEGLER, IN'T RATIONAL LAW OP JO HH MARSHALL 85 (1939). 

In another 1795 “case" federal officers of the New York 
Customs Louse searched The Favorite * a French warship, 

"and seised eras end ammunition on board of her belonging 
to tho French republic, suspected to be Intended for ex- 
portation* “ In answer to tho French alnleter*s complaint 
that this search end seizure was “an Infraction of tho 
law of nations, which nothing could Justify," the Presi- 
dent said “that he highly disapproved that a public vessel 
of war, belonging to n foreign nation, should be searched 
by officers of tho customs upon a suspicion of Illicit 
commerce; that tho ground of suoplolon should have been 
represented to tho consul of that nation, or the comman- 
der of the vessel. “ 1 OPG. A7T*Y QfAU 87, 9C (1799). 

22 ZI-;GL-n, INTERNATIONAL LAW OF JOHN KARSHALL 

86—87 (1939). 
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-tat 03 Dlctrlot Court In Philadelphia In an effort to 
recover possession* Marshall held that a public armed 
vessel of a friendly foreign state, having entered an 
American port open for her reception, "must be considered 
as having come Into the American territory, under an im- 
plied promise, that while necessarily within it and 

demeaning herself In a friendly manner, she should be 

23 

oxeapt from the Jurisdiction of the country. “ 

In holding Che iJmchanro exempt from the Jurisdic- 
tion of the United otates, Marshall reasoned that "the 
Jurisdiction of the nation within its own territory Is 
necessarily exclusive end absolute," that "all exceptions 
• , • to the full and conpleto power Of a nation within 
Its own territories, must be traced up to the consent of 
th® nation Itself," that "this consent nay be either 
express or Implied," that "all sovereigns have consented 
to o relaxation In practice, in cases under certain 
peculiar circumstances, of that absolute and complete 
Jurisdiction within their territories which sovereignty 
confers," and that "this consent may, in come Instances* 
be tested by common usage, and by popular opinion, SFOV- 

pJj 

ing out of that usage. " 

2/j, Id. at 136. 



33 11 U.3. (? Cranoh) at 147. 
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